British Home Stores collapsed led 11,000 employees to lose their jobs and faced substantial cuts to their pension with a £571 million pension deficit. In light of the BHS scandal, the UK Government has proposed a set of corporate governance reforms to strengthen the employee voice. Although the government's approach towards strengthening the employees' protection is well intentioned, we argue that without providing a derivative claim right for employees, these measures will likely have little impact in practice. Hence we suggest that to safeguard the employees' interest in the company and to enhance the overall protection of the company, in addition to the current proposed reforms, the standing for bringing derivative claims should be broadened to the employee's representative.
Introduction
British Home Stores, one of the iconic high street chains, collapsed in 2016, which led to the loss of 11,000 employees' jobs and 20,000 current and future pensioners facing substantial cuts to their entitlements with a £571 million pension deficit. The store collapse resulted in an awkward parliamentary inquiry and a potential criminal investigation for its owners and the House of Commons report has described the owners' misconducts as 'an insult to the company's employees and pensioners'. The Government's specific plans for improving the protection of employees have been set in form of (1) Introducing secondary legislation to require all companies of significant size to explain how their directors comply with the requirements of section 172 to have regard to employee and other stakeholders' interests; (2) inviting the FRC to consult on a specific Code provision requiring premium-listed companies to adopt, on a 'comply or explain' basis, one of three employee engagement mechanisms: a designated non-executive director; a formal employee advisory council; or a director from the workforce; and (3) encouraging the GC 100 group of the largest listed companies to prepare guidance on the practical interpretation of the directors' duty under section 172 of Companies Act 2006.
2 In addition to the mentioned plans, the Government has unveiled some other corporate governance reforms such as standardizing executive pay and establishing a voluntary corporate governance code for large private companies. Although the government's approach towards strengthening the employees' protection is well intentioned, we argue that these measures will likely have little impact in practice. In fact, the proposed reforms merely offer tokenism rather than a much-needed call to action. Employees are important stakeholders in a company who play a vital role in its long-term success and sustainability. Hence, they need a tougher mandatory enforcement mechanism enabling them to protect the company and consequently their interests against wrongdoer directors and controlling shareholders who abuse their positions and put their well-being in danger. Therefore, we propose that in order to safeguard the employees' interest in the company and to enhance the overall protection of the company, in addition to the proposed reforms, the standing for bringing derivative claims should be broadened to the employee's representative.
Our argument is that tragedies like BHS might have been prevented if the company employees had had the right to bring a derivative claim. While there were no other mechanisms from outside to stop the harms to the company, the derivative claim's deterrent function could have enabled the employees to sue the BHS wrongdoers on behalf of the company for their negligence and mismanagement and might have prevented them from further misappropriation of the company's assets. Our proposal would be a threat to potential wrongdoers like Mr Green, who in turn might be more cautious about the consequences of their misconduct, and it would prevent them from easily enriching themselves on the back of the company with no concern for anyone else.
This article proceeds as follows. Section 2 discusses the reasons for giving separate consideration to employee interests in the company. Section 3 reviews employees' interest consideration in the UK, the background that formed the enlightened shareholder value principle and the current shortcomings of section 172 CA 2006. Section 4 reviews the proposed corporate governance reforms intended to strengthen the employees' voice and discuss why these actions will be insufficient in practice. Section 5 explains how employees' derivative claims could prevent tragedies like BHS and discusses the implementation of an employees' derivative claim in the UK.
Why corporate law should consider employee interests
Since the rise of the law and economics movement in the 1970s, corporate law and corporate governance theory has been mainly focused on agency problems arising from conflicts of interest between shareholders and managers as well as among shareholders.
3 Normatively, the primacy of shareholders and the limitation residual governance rights and the ability to sue derivatively to this group has usually been justified with their position as residual risk-bearers in the firm. While other groups, including employees, have often been thought as having contractually specified obligations and rights, 4 shareholders simply get what is left in the form of dividends or an increased share value after everyone else's demands have been satisfied. 5 Consequently, to achieve the best possible outcome for everyone, it suffices to maximize shareholder wealth. This 'shareholder primacy view' provides a powerful framework for the analysis for most core aspect of corporate law. It is unable to account fully for the effects of corporate law on employees, who are usually seen as a distraction and a potential coalition partner for managers in opportunism vis-à-vis shareholders. However, there are at least two reasons to consider employee interests separately, namely human capital and pension obligations that create a financial interest for workers.
Human capital
Depending on how easily transferable an employee's education, training and abilities are, that individual's human capital can be classified as general, industry-specific or firm-specific. 6 The most problematic type is firm-specific human 3 See the classical exposition of the agency problem by Michael Jensen and William Meckling, 'Theory of the Firm: Managerial Behavior, Agency Cost and Ownership Structure' (1976) One might argue that these benefits are hardly tangible and difficult to measure, and thus default to the shareholder primacy perspective in corporate law. After all, specific human capital of this type be present only in a few firms or certain industries. However, arguably employees are in a far more precarious position than shareholders. At least in publicly traded, widely held firms shareholders typically can sell their shares and thus cut their losses in the case at a relatively limited cost. A troubling situation in any particular firm should thus not inflict an existential crisis on a properly diversified investor. This is typically not true for larger blockholders such as controlling families that have much of their capital tied up in the firm. However, these shareholders are in a good position to look after their own interest by influencing corporate management and consequently should enjoy relatively strong control over the risk to which they are exposed. By contrast, employees typically have only one job, meaning that the risk of corporate collapse is very significant for their continued ability to earn a livelihood.
14 Even if they do not have firm-specific human capital that exposes them to a particular risk, transitioning to a new job typically entails a significant cost, including relocation.
Pension wealth
Most employees expect to retire at some point in their life, and the standard of living they will have in retirement is of great importance for individual wellbeing once individuals are no longer able to support themselves. As a part of pension wealth, occupational pension plans are often a significant component of the funds at the disposal of an employee for her sustenance in retirement. Different types of plan expose employees to varying types of risk. In an unfunded DB (defined benefit) plan, the employer is on the hook for paying employees when pensions are due. Employees are essentially creditors of the employer hoping that the latter is capable of fulfilling the progress after their retirement. In a funded DB plan, the employer bears the investment risk, but is still on responsible for a potential shortfall. Again, the employees are creditors, but at least they are secured to the extent as the set aside funds cannot be used by the employer for other purposes or are insured. The House of Commons inquiry to BHS report, para 19; see also BHS pension trustee minutes, 11 June 2002 , 24 November 2006 , 13 February 2007 , 8 May 2009 , 26 August 2009 including restructuring the pension schemes. Nevertheless, Sir Philip Green found Project Thor to be too expensive and decided to sell BHS instead. The BHS buyer was Retail Acquisitions Limited (RAL) owned by Dominic Chappell, a three-times-bankrupt ex-racing driver with little experience of retail. The House of Commons report found that the BHS sale at that time was 'substantially detrimental' to the pension schemes.
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The new owners were aware that the pension schemes were in heavy deficit when they bought BHS. In fact, in addition to Sir Philip and the BHS managers during his ownership, the House of Commons report considers Dominic Chappell and RAL's directors responsible for the BHS pension scheme deficiency. They accepted responsibility for the company with a 'negligent' and 'careless attitude' towards the risks and potential consequences. This negligence was paired with incompetence and a self-serving attitude throughout their tenure. The new owner failed to recruit a retail expert despite his own lack of experience. He failed to secure funding on commercial terms, failed to address BHS's property leases in a timely way, and made many other mistakes in managing the company.
The company collapsed and went into administration in 2016. The collapse of BHS resulted in the redundancy of 11,000 employees, who were left with no retirement plan. Sir Philip has already managed to escape legal action by the Pension Protection Fund though the £363 million settlement with the Pension regulator. However, the settlement did not erase the bitter fact that he himself, and his family, benefited significantly from excessive dividends at the expense of the BHS employees, as did Dominic Chappell and all of their respective directors and advisers. 
Background to the consideration of employee interests in the UK
As we have seen in the previous part, employee are often strongly exposed to decisions made by the board of directors; as illustrated by BHS, unlike shareholders they are typically in a bad position to protect their interests in the company and diversify their risk. It is therefore not surprising that, even prior to the UK Government's proposed reforms for strengthening the employees' voice, company law often played an important role for employee interests. In this part, we survey the historical background. Before the recent proposal, there were two formative periods that shaped the present law, namely (1) the debate following the Bullock report in 1977 and subsequent changes to the Companies Act, and (2) the discussion about 'enlightened shareholder value' that led to section 172(1) of the Companies Act 2006.
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The House of Commons inquiry to BHS report, para 44. 25 ibid paragraphs 9, 11, 44, 54 and 171.
From the Bullock Report to section 309 of the Companies Act 1985
The debate about employees in UK company law first flared up in the 1970s. 41 The CLRSG raised a number of issues with regard to the application of the stakeholder principle in the UK corporate law. 42 In particular, it argued that stakeholder protection should generally be pursued outside of company law, given that a reform of company law itself would require an essential change to the current framework with unpredictable and potentially damaging effects. 43 Most of all, the CLRSG feared that giving directors discretion to consider the interests of stakeholders' other than shareholders' would dangerously distract directors, thus reducing British firms' competitiveness. Neither of the provisions empowered employees with an enforcement mechanism, nor were they understood, for example, to allow board to consider the effect of a takeover on employees in their obligations under the Takeover Code. John Armour, Simon Deakin and Suzanne Konzelmann, 'Shareholder Primacy and the Trajectory of UK Corporate Governance ' (2003) The UK enlightened shareholder value is now encapsulated in section 172 of the Companies Act 2006 as a 'duty to promote the success of the company'. One of the matters that directors should have regard to, according to section 172(1), is the interests of employees. The only other group's interest section 172 refers to it explicitly is creditors. 45 Consequently, ultimately more in line with the traditional understanding of company law than the prior s 309, the new 'enlightened shareholder value' approach of s 172 sees stakeholder interests only as instrumental to long-term shareholder wealth maximization. 46 Commentators seem to agree that the requirement remains largely subjective, given that it must read in combination with the statutory requirement of 'good faith'. 47 Authors of an early handbook on the Companies Act, therefore, speculated that the enlightened shareholder value approach might well turn out not entail an actual obligation for practical purposes, but -as did its predecessor -a defence for directors against reproach.
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Andrew Keay goes even further, arguing that 'the provision … grants unfettered discretion to the directors to act in a way that they consider would most likely promote the success of the company for the benefit of the members'.
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The CLRSG rejected a separate consideration of the interests of stakeholders, including employees, based on the argument that it would give directors broad discretion that would be difficult to police.
50 However, the current enlightened shareholder value principle's approach has brought the CLRSG's assertion in rejecting the pluralism into question. It has inherited exactly the same problem by giving the same wide discretion to directors without a clear wording in the Act or providing a guideline for directors regarding how and when they should consider the interests of employees. Despite recent attempts to clarify the ambiguities of section 172 as part of the ongoing corporate governance reform, the Government still has no plans to change the wording of section 172. However, it has declared that the GC 100 group of the largest listed companies will be required to prepare guidance on the practical interpretation of the directors' duty under section 172 of Companies Act 2006. 51 As we discuss below, the practical effect of the proposed guidance is dubious. Still, one important criticism to the Companies Act 2006 is the lack of an enforcement mechanism for employees to enable them to protect their interests in situations of director misconduct. The only group with actual enforcement possibilities remain shareholders under the statutory derivative claim and apart from situations in which employees double as shareholders, they have not been empowered by the Companies Act 2006 to enforce the compliance of their interests embodied in section 172(1). As the law ultimately only serves shareholders' interests, only shareholders are even in the position to safeguard the interests of employees against management. In practice, however, shareholders are unlikely to bring a time-consuming and an expensive derivative claim to protect the employees' interests. While the debate about short-termism in corporate governance is far from settled, shareholders may sometimes prioritize short-term profit maximisation goals and thus care mainly about investment returns in the near future. Hence, they may be reluctant to be involved in corporate governance matters and costly monitoring of their investee companies or they may not care if their companies earn profits by breaking the law or hurting employees.
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The deficiencies of section 172 and the employees need for a stronger protection under the company law have become evident to the UK government, which has responded with a proposed package of reforms with the aim of strengthening the employees' voice. In the next section, we discuss that why the proposed reforms are not sufficient and why employees need a derivative claim right as a complementary mechanism.
4. The Government's new package of reforms: Would it prevent tragedies like BHS? stamp out irresponsible corporate behaviour through the new corporate governance framework. In light of tragedies like BHS, the UK Government has proposed reforms in three main aspects of corporate governance. The proposed plans have three key components: Fixing executive pay; strengthening the employee, customer and supplier voice; and extending the corporate governance code to large privately held businesses.
For strengthening the employees' voice, the Government's intention is to: introduce secondary legislation and require all companies of significant size (private as well as public) to explain how their directors comply with the requirements of section 172 to have regard to employee and other interests. Also on a 'comply or explain' basis, FRC requires premium-listed companies to adopt one of three employee engagement mechanisms: a designated non-executive director; a formal employee advisory council; or a director from the workforce. Furthermore, the government intends to invite the GC100 group of the largest listed companies to complete and publish new guidance on the practical interpretation of directors' duties in section 172 of the Companies Act.
The Government's assumption is that these proposals will drive change in how big companies engage with their key stakeholders by putting higher expectations on companies especially on leading, premium-listed companies. Before discussing our proposal, this section analyses the Government's proposed reforms in order to determine if they are likely to be effective in practice. We argue that more far-reaching reforms than the ones envisioned by the government are needed, such as the derivative claim for employees that we are proposing.
4.1. 'Comply or explain' models of employee engagement 4.1.1. Designation of existing non-executive directors Under the proposed reforms, assigning an existing non-executive director to represent the interest of employees is one of the options which premiumlisted companies can adopt on the basis of the 'comply or explain' principle. 54 However, it is neither clear at this stage that how the designated non-executive director is supposed to increase the voice of employees at the board level, nor whether the designated non-executive director will act for different stakeholder groups or only for the employees in the company.
Some respondents to the Government Green Paper have suggested that there should be more than one non-executive director acting as a point of liaison for different stakeholder. 55 Other respondents have suggested that non-executive director(s) should be able to meet management, the workforce and unions to discuss matters of concern; should have access to employee engagement survey results and other statistics; should be able to consult with key suppliers; and should be able to review customer feedback, including complaints. Regardless of the extent to which the Government would apply the proposed recommendations in defining the role of the non-executive directors for employees, it is unlikely that this option would be effective.
Problems with the role of the non-executive director
It is difficult to analyse the possible impacts of designating a non-executive director to increase the voice of stakeholders without knowing how the mechanism will be implemented. Respondents to the Green Paper have raised the concern that, if the non-executive director is expected to promote rather than channel the interests of particular groups, the role could potentially conflict with the joint duties of directors and compromise their independence.
There are also concerns that designated non-executive directors could find themselves isolated on the board, unable to provide an effective challenge.
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Another concern is the difficulty of reconciling diverging stakeholder interests. We can add some general concerns about the role of non-executive directors and its efficacy, in spite of the fact that non-executive directors have long been considered a key part of the corporate governance. Although nonexecutive directors have broad duties to monitor the executive directors' conduct, there is a lack of clarity on how they should perform their duties and what fiduciary duties they have towards the company. 57 In addition, they may not always completely understand the complexities of the businesses they direct. 58 Moreover, they may lack incentives to effectively perform the tasks that have been assigned to them, 59 unless they are provided with strong financial incentives that likely align their interests with those of shareholders only. Further, they may be under the influence of the executive directors who have proposed them. Respondents to the Green Paper have suggested, among other things that: the panel should be able to issue an annual public statement (potentially as part of the annual report) and commission independent investigations, in order to maintain its independent voice. The panel should ensure that board and management are clear about key risks and amplify perspectives that may be absent or weak at board level. Moreover, the panel could have a formal consultative role with the remuneration committee in reviewing executive pay policies and performance. While it is unclear whether the Government will implement any of these suggestions, it is evident that the employee advisory council as the sole mechanism would not have sufficient mandatory nature to oblige directors to consider the employees' interests in their decision-making, nor it would have strong power to prevent the directors' opportunistic behaviour.
Appointment of an employees' representative to boards
The third proposed employee's engagement mechanism is appointing a director from the workforce, which was actually one of the UK Prime Minister's campaign pledges. However, she eventually stepped back from her initial promise by substituting mandatory employees' representative with optional, but strongly encouraged workforce representation for public listed companies.
As a general concept, providing employees with the right to have a representative on board could provide some advantages both to the company and to the employees themselves. The economic rationale for employee representation is that employees may be more motivated to invest in the company specific skills if they are less exposed to threats of opportunistic wage negotiations or termination of pension plans.
62 Also, employees' representative could introduce different perspectives on the operation of the company. Some argue that employee participation may reduce information asymmetries between executives and others employees and thus decrease the costs of collective bargaining and the incidence of strikes, 63 given that employees'
representative could have hands-on knowledge of the daily operations of the company. 64 Better-informed employees may be less likely to object to necessary restructuring.
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Naturally, there are some potential problems. The first important point is that the employees' representative in the UK as a voluntary option based on comply and explain principle might not be effective in practice. Listed companies might not see this as an opportunity to engage with employees. Even if companies choose this option, some factors might undercut its potential benefits. It is not clear that how the proposed employee's director would be elected. Company employees might either hold an official election, or they might only be permitted to nominate a candidate for subsequent appointment by directors or election by shareholders. 66 In the latter case (which is currently practiced in the few British companies having employee representatives) 67 the powers of employees would remain notional. The purpose of employees' representatives is not merely to serve as figureheads, but to guarantee that employees' interests are represented in board deliberations. Representatives selected by the board and voted into office by shareholders will likely not be sufficiently independent from shareholders. Moreover, the Government has not clarified the prospective role of employees directors. If the purpose is to represent the interests of employees and to contribute their concerns to board deliberations, this role could be potentially in conflict with general duties of directors. It is far from clear how the proposed employees' representative will be positioned to promote and preserve the interests of employees without creating the conflict of interest? Also, information sharing between the employees' director and the group he is representing is a two-edged sword. Employees' directors may struggle keeping their duty of confidentiality on one hand, while reducing the asymmetry of information between employees and the board by providing the employees with reliable information on the other. Information sharing has long been a main concern in the debate about German codetermination. 71 The CEO and the chairman might attempt to withhold certain information, for example a proposed downsizing, from employees' representatives because it might leak to the union, politicians, or the business press. It has thus been argued that the absence of a continued flow of information undermines the functioning of the German supervisory board. 72 The UK Government needs to clarify the mentioned ambiguities on the role of the employees' representative. Even if her duty would be to provide perspective rather than representing particular interests, the scope of her role should be clear. The other serious concern is that a single employees' representative will be isolated on the board and will not have an impactful voice on the board. For the Government proposal to work in practice, a critical mass of two or three directors would have to be appointed. Considering the traditional board structure of UK companies, few firms will likely choose this option.
Mandatory report on compliance with section 172
The Government's fourth option is strengthening the reporting requirements on how directors comply with the requirements of section 172 to have regard to the employees' interests. Again, the details of the proposal could hardly be less clear. Under the current plan, companies will be required to explain how they have identified and sought the views of key stakeholders, why the mechanisms adopted were appropriate, and how they influenced boardroom decision-making. In addition to the annual report, the government may require disclosures on the company website.
The new reporting requirement is expected to encourage directors to give more thought to how they engage with employees and other stakeholders. 74 However, the requirement does not provide any guidance on how directors can ensure effective engagement. 75 Nonetheless, it is not clear that how the new reporting requirement will be different from the contents of section 414C of Strategic Report and Directors' Report Regulations 2013. Section 414C of Companies Act 2006 requires directors to report to members of the company how they have performed their duty under section 172. 76 The problem with the current and the proposed report is that directors are required to report their compliance to the company members only. Unless directors are required to report to the employees or employees' representatives directly, the consideration of employee interest will not be a priority because shareholders will likely only consider the information relevant to the extent that it serves shareholder interests. As mentioned above, directors may sacrifice the long-term stability of a company in order to enhance short-term profit maximization. 77 This could be damaging for the long-term development of the company, and might ultimately harm the economy as a whole. 78 One reason is that in such situations, institutional shareholders would be indifferent to other stakeholder interest or corporate social responsibility. 79 As a result, strengthening directors' report on compliance with section 172 may not be an adequate solution to control corporate misconduct in all circumstances.
Guidance on the practical boardroom interpretation of directors' duties under section 172 CA 2006
While the Government has announced that it has no plans to amend the wording of section 172, it considers publishing a new guidance on the practical boardroom interpretation of directors' duties, for which it has invited the GC100 group of largest listed companies to prepare and publish a draft. Considering the ambiguous wording of s 172, such guidance on the performance of directors' duties is a step in the right direction. However, without knowing any details at this point, it is impossible to predict effects. 
Strengthening the corporate governance framework in the UK's largest privately held companies
In addition to the proposed reforms for increasing the employees' voice, the Government aims to enhance the confidence of employees and other stakeholders in large private companies by providing a set of corporate governance principles. Nevertheless, adopting these principles will be voluntary, given that companies will be permitted to retain industry-level codes and guidance. At least, in order to increase transparency in private companies, large private companies with over 2000 employees will be required to disclose their corporate governance arrangements in their Directors' Report and on their websites.
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Critics argue that these measures will not impose any meaningful obligations on wrongdoer controlling shareholders and directors to refrain from detrimental opportunistic behaviour. Even if large private companies in the UK adopted the corporate governance principles and reporting requirements, they would not serve to shield companies from harm in all circumstances. For instance, in cases such as BHS, there would be no shareholders outside the wrongdoers' team to discipline directors.
The government's governance reforms do not suffice to stop abuse to employees and other stakeholders
The UK Government has claimed that the proposed reforms 'will improve corporate governance and give workers and investors a stronger voice'. 81 The UK Prime Minister has also pledged to introduce tough new laws for pension schemes to prevent a repeat of the BHS pension scandal. She has promised the Pensions Regulator will have the power to block business takeovers that could be used to raid pension funds. 82 As we have seen, the Government reforms although are promising in rhetoric but will unlikely to have a practical impact. All of this reveals the key problem: In proposing these reforms, the Government still assumes that shareholders are the only important group of stakeholders. Only shareholders will receive a report on executive pay, and only shareholders will have a binding vote on it. Even in terms of strengthening the employees' voice, shareholder would still have more rights than the employees themselves. Directors will still report exclusively to shareholders on how they discharge their duty to consider employee interests. Also, it is very plausible that shareholders play a greater role in forming the proposed advisory council and choosing the employees' director than the employees. As previously discussed, shareholders may not always have a long-term orientation, and they may not object to extraordinary rewards for executives as long as they receive substantial short-term returns on their investments. They may not care when directors harm the company assets with opportunistic behaviour putting employees' jobs in jeopardy.
There is no chance that the government's proposals for large private companies will prevent scandals comparable to BHS, which was a family-run business in which controlling shareholders and directors stripped the employees' pension fund. There are many other private companies where there are no control mechanisms outside of the board of directors. Due to the lack of scrutiny by markets and regulators, the wrongdoers' abuses remain unchecked, and the transparency provided by the proposed corporate governance code would likely not affect internal management.
Employees, however, are the arm and brawn of the company, and the Government has clearly identified the need for strengthening their protection. Nevertheless, the Government has failed to adequately address this need to adopt practical solutions that preserve company stability in the long term. Therefore, in addition to the current proposals, which are theoretically constructive, directors' accountability could be strengthened at relatively low cost by implementing an additional element that would increase the accountability of directors and controlling shareholders towards the company. The right to initiate a derivative claim, which is currently restricted to shareholders, should be broadened to employees. The need for broadening the derivative claim right to other stakeholders, including the employees, has also been mentioned by respondents to the Government Green Paper. 83 We argue that instead of only empowering the pension regulator to prevent the scandals such BHS in future, it would be better if such enforcement right were granted to employees themselves. Employees have stronger incentives than the pension regulator to protect their own interests in the company either in form of protecting their pension schemes or protecting the company from any other negligent or opportunistic behaviour, which could harm the company and damaged their interests.
Establishing an employees' derivative claim
How can a derivative claim be a useful mechanism in cases like BHS? As we previously discussed, protecting the interests of employees very much depends on the stability of the company in the first instance. The derivative claim is the only direct protection available to the company, as a separate 83 ibid para 4.7, 44. legal entity, to maintain its sustainability. If a violation of the law harms employees' interests, but benefits shareholders in the short run, shareholders will not necessarily have incentives to bring a derivative claim; or even in cases like BHS, there might not be a minority shareholder to protect the company. Consequently, broadening the derivative claim right to employees in such situations would benefit the firm.
The BHS tragedy might have been prevented and the company could have been saved if the company's employees had been equipped with the right to initiate a claim on behalf of the company against Sir Philipp Green and all those other company wrongdoers for their negligence, mismanagement, and for the misappropriation of the company's assets through dividends and a variety of intragroup transactions. Under the current statutory provisions, only shareholders have the right to bring a derivative claim against a wrongdoer director or another person, or both. 84 Nevertheless, in cases like BHS -which was a private company -there is no shareholder from outside the wrongdoer's team to act as a watchdog and control and stop the wrongdoers' misconduct. Even if BHS had not been a private family-run business and there were some outside shareholders with some theoretical ability to monitor the director's conduct, the employees' pension scheme might not have been any of their concern. It is thus not clear why only shareholders should have the right to initiate derivative claims. An employee derivative claim could fill this gap. The derivative claim's function does not only serve to compensate the company financially; its deterrence role is also important. The deterrence role would increase the likelihood of a derivative lawsuit by the employees and could have a deterrent effect in preventing losses to the company and work as a threat to managers or majority shareholders like Sir Green, who under the current situation feel free to do whatever they want with the company's assets while disregarding the interests of others. Although just like shareholders, employees usually do not have the right to investigate the company's documents or get direct information on the board's conduct, they are still possibly in a better position to obtain information about the directors' wrongful conduct in the company than shareholders from outside. Therefore, if BHS employees had been equipped with the right to initiate a claim on behalf of the company, they could have challenged directors or controlling shareholders opportunistic behaviours such as excessive dividends, extraction of cash from the company or depleting the pension funds.
The proposal is not in conflict with other employee rights
It needs to be clear that our proposal is neither a substitute for other proposed reforms, such as the right to have a representative on the board nor do we claim that having the derivative claim right only, would provide ironclad protection for the employees' interests. However, we argue that the derivative claim right could work as a complement to other employees' rights.
The argument is that just like shareholders who have both personal rights as well as the right to make a claim on behalf of the company, employees who are often more deeply invested in a company with their human capital, and are dependent on the company for their livelihoods and their pension benefits, should have similar right to protect their reflective interests. As Paul Davies argues, employee governance rights which operate only at subboard or only at board level (including the advisory panel and having a representative on board) are unlikely to provide sufficient support for a fully effective cooperation arrangement, but each is arguably a necessary ingredient in a complete structure.
85 Employees' governance rights such as having a representative on board and a work council can have beneficial effects, provided that the role and function of these mechanisms have been defined clearly. The employees' derivative claim right could be the building block to complete this edifice. It is less likely that mechanisms providing representation for workers work effectively in preventing harm to the company without an enforcement mechanism to support them. What would be the advantage of employees being aware of directors' opportunistic behaviour that harms the company when they would not have the enforcement power to stop them? One might possibly argue that employees could use other platforms such as media discussions or whistleblowing to bring wrongful conduct to the attention of the public. However, while either of these mechanisms could be helpful, they both fall short of holding directors accountable for breaching their fiduciary duties as much as a legal action. Many companies, especially private companies, are not big or sufficiently well-known to invoke the media attention or become the subject of financial analysts. The derivative claim could theoretically play an outsize role in protecting smaller publicly traded or private companies against the exploitation by majority shareholders.
Another objection could be that employees should be given stock in the company, or buy it in order to have a greater governance role. This would permit them to sue wrongdoer directors in their capacity as the shareholder. Again, this solution does not apply to all companies. Whether employees hold shares depends on the firms' capital structure, public trading status, and remuneration policies. As a large privately held firm, BHS is an example where employees could not avail themselves of a shareholder derivative claim.
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Davies (n 61) 381.
Extending the derivative claim right to the employees' representative
Based on the arguments given, statutory provisions under the Companies Act 2006 should be broadened to include employees as the claimant for the derivative claim. In this regard, in addition to the shareholders, the proposed derivative claim would be initiated by, a registered trade union that represents employees of the company, or another representative of employees of the company.
The proposal resembles section 165(2) of the South African Companies Act 2008, 86 which clearly permits a registered trade union that represents employees of the company or another representative of employees of the company to initiate a derivative action. Limiting the derivative claim right to the employees' representative would reduce the amount of litigation and undercut concerns about abusive lawsuits. One objection could be that the employees' representative, especially a trade union, might pursue its own agenda rather than serve the employees' interests. The situation is similar as in collective bargaining, where the union representative could take advantage of the situation when dealing with the company's directors. However, the situation discussed here differs crucially in that a derivative claim is brought on behalf of the company, which would receive any possible benefit or remedy. Considering the factors such as the role of the court, the derivative claim's tough procedural requirements and the costs of the litigation, it is unlikely that the derivative claim would create many opportunities for misuse. It seems doubtful that employees or their representative take the risk of initiating a time-consuming and costly litigation, which would not even benefit them personally with the aim of abusing the directors. If we are too concerned about the risk of employees' representative abusing the situation of a claim on behalf of the company, then we could find employees' representative on the board, which has already been proposed by the UK Government, equally troubling. In the end, this is a larger question to what extent unions are accountable to their constituents, and to what extent the relationship between unions and workers entails an agency problem. If such a concern would affect all union activities, unions that are properly accountable to workers should be largely immune from to this criticism.
Another objection might be that the proposed reform would cause an excessive amount of litigation against company directors and would reduce directors' business risk-taking, and consequently affect the profit growth because broadening liability risks would make directors more risk-averse. In fact, other jurisdictions have already expanded the derivative claim right to other corporate stakeholders, including corporate employees, without such an effect. For instance, the Canada Business Corporations Act 1985 section 238 provides that in addition to the members, some specific types of creditors, and directors, the derivative action can also be initiated by 'any other person who, in the discretion of a court, is a proper person to make an application'. Singapore has also taken the same approach to Canada. 87 The experience in these jurisdictions reveals that because of the derivative claim's procedural requirements, expanding the derivative claim right to other stakeholders would not open the floodgates to litigation against the company. As mentioned above, our article's proposal was inspired by section 165(2) of the South African Companies Act 2008. The section gives standing to pursue a derivative action to: a registered shareholder or a person entitled to be registered as a shareholder of the company or a related company, a director or prescribed officer of the company or a related company, a registered trade union representing employees of the company or another employee representative, or a person who has been granted standing by the court. (our emphasis)
In fact, the employees' representative right under the Companies Act 2008 is not limited to the right to initiate a derivative action. The employees representative could also apply to the court to restrain a company from acting in conflict with the Act 88 or to declare a director delinquent or be put on probation. The union as the employees representative could also make an application based on unconscionable abuse of the company as a separate entity. 89 The union must be given access to a company's annual financial statements to initiate a business rescue. 90 Moreover, if there is a directors' resolution to provide financial assistance to a director, the union must be given written notice of the resolution. 91 In addition, a trade union could be a whistleblower and disclose irregularities or contraventions of the Act. The court further reasoned that, [w] hilst the majority of shareholders might be prepared to condone loss occasioned to a company due to the negligent conduct of its directors, employees faced with resultant redundancy or wage cuts might have a different view and be able to persuade a court that objectively it would be in the company's best interests to seek redress against the negligent directors.'
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This article agrees with the court ruling that the employees should have the right to make a claim on behalf of the company and that their derivative claim right would pose a greater deterrent to wrongdoers in the company. This is true especially in private companies whose directors may otherwise feel sufficiently secure to interfere as they please with the company's assets or to run the company in a way that benefits them personally without having to consider any consequences of their conduct for others. The derivative claim right to employees would make directors and managers more cautious in their conduct. Even if they had shareholders supporting them or ignoring harm being done to the company, employees would be theoretically in the position to prevent harmful actions. Hence, the benefit of broadening the derivative claim provisions to include employees would outweigh its possible disadvantages.
As was explained above, in light of the South African experience the risk abusive litigation appears negligible. The derivative claim is a lawsuit on behalf of the company predicated on shareholders and employees' ability to show that the company's interest is harmed or is in jeopardy. The claim's limited grounds, the two-staged judicial procedure for the admission of derivative suits and the difficulty of surmounting the leave requirements should suffice to discourage problematic suits.
The structure of the current statutory provision should change
The current statutory derivative claim scheme has been established on the shareholder primacy principle. Under the statutory provisions, only shareholders have the right to initiate the claim. Consequently, the procedure requirements have been based on the shareholder right only. Therefore, in case of the broadening of the derivative claim standing to employees, the wording of the current provisions, as well as some of the procedure requirements, should be amended.
One factor is the current role of the shareholder ratification in the context of the derivative claim. The problem is that the ratification is not limited only to the ratification, which has already occurred. Under section 263(3)(c), the Act also requires the court to use its discretion to consider whether the act or 94 ibid para 33.
omission that has raised the derivative claim would be likely to be ratified or authorised by shareholders in future. Such considerations would add to the complexity of the derivative procedure and cause confusion for the courts. In practice, it would be unpredictable whether the breach of duty would be ratified or not unless the court can sustain the procedure until the company shareholders decide about whether to ratify. This would be particularly unfair to the employees as an applicant because the interest of shareholders and employees is not always in line with each other and their claim should be considered on the grounds of their own interests only.
Hence, our article's suggestion is that instead of playing a role as a substantial requirement for assessing a derivative claim under the statutory derivative claim provisions, ratification should be regarded as a factor for the court to consider with regards to the shareholders' derivative claim only and in certain circumstances, but not in cases of employee suits.
Conclusion
In light of the BHS scandal and some other companies' failure in protecting the employees' interest, the UK Government has set out some plans to strengthen the employees' voice.
The Government's specific plans for improving the employees protection have been set in form of a mandatory report on how directors comply with the section 172 requirements in considering the employees interest, adopting either: a designated non-executive director; a formal employees advisory council; or a director from the workforce on a 'comply or explain' basis. Moreover, the Government requires the GC 100 group of the largest listed companies to prepare guidance on the practical interpretation of the directors' duty under section 172 of Companies Act 2006. In addition, the Government has unveiled some other corporate governance reforms such as standardizing the executive pay and establishing a voluntary set of corporate governance code for large private companies. The Government proposed reforms, provided that the role and function of these mechanisms will be defined clearly, may have beneficial effects.
However, our argument is that these proposed reforms would be insufficient to protect the company and its employees. A derivative claim right for employees would help to further protect their interest in the company. In the current situation, only shareholders have the right to bring a claim on behalf of the company when directors fail to comply with their fiduciary duties. Nevertheless, they may not care when directors harm the company assets with their opportunistic behaviours and put the employees' jobs in jeopardy as long as they are benefiting from short-term developments in the company. Employees often have better incentives than shareholders to protect the company in a long run.
In this regard, the article proposed the broadening of the derivative claim provisions to a registered trade union that represents employees of the company, or another representative of employees of the company. Considering a derivative right for employees at least in theory would pose a threat to wrongdoers, especially in private companies where there is no external control on directors and controlling shareholders. If directors and other wrongdoers are aware that their misconduct can be challenged by a larger group of applicants, they will be more strongly deterred from acting without care and disloyally, and they would be less likely to run the company in a way conducive to their personal benefit, while harming the company itself and its other stakeholders.
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